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SELYA, Circuit Judge. Petitioner-appellant José Costa,
a forty-five-year-old Cape Verdean who has no known crim nal
record, clainms that he was eligible to apply for suspension of
deportation, but that the Board of Inmm gration Appeals (BlIA)
incorrectly refused to recognize that fact. In the alternative,
he clains that the BIA erred by failing to treat himas eligible
for suspension of deportation on the basis of equitable
est oppel . Finding his argunments unconvincing, we deny his
petition for review.

Backaground

This case plays out against a kal ei doscopi c backdrop
of recent developnents in inmmgration |aw. We focus on one
smal | area of change. Prior to April 1, 1997, non-crim nal
aliens could apply for suspension of deportation, provided that
t hey had accumnul at ed seven years of continuous physical presence
in the United States and had satisfied certain other
requi renments. See Imm gration and Nationality Act (I NA) § 244,
8 US.C. 8§ 1254 (repealed 1997). Congress's enactnent of the
Il egal Immgration Reformand | mm grant Responsibility Act of
1996 (IIRIRA), Pub. L. No. 104-208, 110 Stat. 3009, 3546
(codified as anended in scattered sections of 5, 8, 18, 28, 42,

& 48 U S.C.), elimnated that option; Il RIRA abolished
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suspensi on of deportation entirely and replaced it, effective
April 1, 1997, wth a nore restrictive procedure called
cancel lation of renoval. IIRIRA 8§ 304(a)(3), 8 USC 8§
1229b(b) (1) (1999) (replacing INA 8 244 with a new 8§ 240A)
Eligibility for cancellation of renoval requires, inter alia, a
m ni num of ten years of continuous physical presence in the
United States. 1d.

This shifting series of congressional directives makes
timng very inportant. Under those directives, non-crimna
aliens placed in deportation proceedings prior to April 1, 1997,
are eligible for suspension of deportation if they nmeet the
famliar requirenments of INA 8 244, whereas those placed in
deportation proceedings after that date are eligible only for
cancel l ati on of renoval under IIRIRA 8 340(a)(3). This line-
drawing matters here inasnmuch as the petitioner satisfies the
criteria for INA 8 244 relief but not the nore stringent
criteria inmposed by IIRIRA 8 340(a)(3). Because he lawfully
entered the United States in June of 1989, overstayed his six-
nmont h noni mm grant visa, and nade a life for hinself here, he
had nore than seven, but fewer than ten, years of continuous
physi cal presence in the United States when suspension of

deportati on metanorphosed into cancell ation of renoval.



Wth a change in the law |oomng and the cal endar
wor ki ng agai nst him the petitioner decided to take matters into
his own hands. On March 18, 1997 —after Congress had passed
| RIRA but prior to the date on which the abolition of INA 8§ 244
took effect — the petitioner, acconpanied by an attorney,
presented hinself at the local Inmgration and Naturalization
Service (INS) office in Providence, Rhode Island, requesting
that he be placed in deportation proceedings. He asserts that
the INS issued an Order to Show Cause (OSC) at that time, and
al though the I NS questions this assertioninits brief —the OSC
was never produced in the course of subsequent proceedi ngs —we
assunme arguendo the veracity of the petitioner's account.

In all events, the INS did not file the OSC with the
| mm gration Court prior to the April 1 cut-off date.! |Instead,
it served the petitioner with a Notice to Appear (NTA) on June
19, 1997, and thereafter filed the NTA with the Inmm gration
Court.

G ven this sequence of events, the petitioner's burden
is to show that his case falls under the old regine rather than

the new. The adequacy of this showi ng depends, in the first

The I nm gration Court (sonmetines called the Office of the
| mmi gration Judge) is an adm nistrative court that operates
under the hegenony of the Executive O fice of I|mmgration
Review, a unit of the Department of Justice. It functions
i ndependently of the INS.
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i nstance, on the statutory text. In pertinent part, |IRIRA

provides that "an alien who is in exclusion or deportation

proceedings as of the [statute's] effective date" (April 1,
1997) is not subject to the newrules. IIR RA § 309(c)(1). The
parties interpret this |anguage differently. The petitioner

asserts that the issuance of an OSC invariably marks the
commencenent of deportation proceedi ngs, and that, therefore, he
was i n deportation proceedings fromand after the date that such
a docunent was served upon him Since that event occurred prior
to April 1, 1997, his thesis runs, the nore favorabl e suspensi on
of deportation paradigm applies to his case. The INS denurs,
asserting that the petitioner was not in deportati on proceedi ngs
until the agency filed the NTAin the Immgration Court. Since
t hat event occurred after April 1, 1997, the INS posits that the
| ess favorabl e cancell ation of renoval paradi gm applies.

The Imm gration Judge (1J) accepted the INS s view,
applied the nore onerous criteria, rejected the petitioner's
est oppel argunent, and ordered renoval. The petitioner sought
further adm nistrative review but the BI A di sm ssed his appeal .

He now prosecutes this petition for judicial review.? To the

Post -1 I RIRA, the proper respondent in a petition for
judicial review of an order of renmoval is the Attorney General,
not the | NS. See 8 U S.C. § 1252(b)(3)(A). The petitioner
however, flouted this rule and nanmed the INS instead of the
Attorney GCeneral. Because the error appears harmess, we
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extent that the petition presents an abstract |egal question
concerning the effect, if any, of a served but unfiled OSC on
the choice of |aw seem ngly demanded by the confluence of two
different statutory schenmes, we afford de novo review. Gailius

v. INS, 147 F.3d 34, 43 (1st Cir. 1998); FEergiste v. INS, 138

F.3d 14, 17 (1st Cir. 1998).

Di scussi on

We di vi de our analysis into two segnents, correspondi ng
to the petitioner's broadsi des.
A

VWhen Deportation Proceedi ngs Commenced

By statute, the Attorney General has authority to
"establish such regulations . . . as he deens necessary for
carrying out his authority under the [inmm gration laws]." 8
U S.C. 8 1103(a)(3). The Attorney Ceneral has del egated this
rul emaki ng power tothe INS. 8 CF.R 8 2.1. The INS s view of

when the petitioner first becane enbroiled in deportation

overl ook the discrepancy on this occasion.
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proceedi ngs draws sustenance from a regulation pronulgated
pursuant to this authority. The regulation provides explicitly
t hat “[jJurisdiction vests, and proceedings before an
| mm gration Judge comence, when a charging docunent is filed
with the Inmgration Court by the Service." 8 C.F.R § 3.14(a).
This regulation hardly could be clearer and, under famliar
principles, ordinarily would be entitled to great weight.

Chevron U.S.A. Inc. v. Natural Resources Defense Council., Ilnc.,

467 U.S. 837, 844 (1984); Sidell v. Comm ssioner, 225 F.3d 103,

109 (1st Cir. 2000). Here, however, the petitioner scoffs at
t he suggestion that deference is due. He clainms that our
decision in Wallace v. Reno, 194 F.3d 279 (1st Cir. 1999),
bl unts the force of the regulation. Qur next task, then, is to
determ ne what effect, if any, Wallace has on the applicability
of the regulation in the circunstances at hand.

The WAl | ace case did not primarily involve |l RIRA, but,
rather, a conplenentary set of changes to the inmgration |aws
effected by the Antiterrorismand Effective Death Penalty Act of
1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996).
Wal | ace, a native of Jamaica who inmgrated to this country in
1988, was convicted of a drug-trafficking offense in February
1996, following a guilty plea. On March 20, 1996 (prior to

AEDPA' s April 24, 1996, effective date), the INS served himwi th
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an OSC challenging his immgration status. It filed the OSC
with the Immgration Court on June 14, 1996 (subsequent to
AEDPA' s effective date). On Decenber 18, 1996, Wall ace conceded
deportability. An 1J thereafter found himineligible to apply
for a discretionary waiver of deportation under section 212(c),
reasoni ng that the newl y-enacted ban on waivers of deportation
for aliens convicted of certain aggravated felonies, contained
in AEDPA 8§ 440(d), had enlarged the category of statutorily
ineligible individuals to include crimnal aliens who, Iike
Wal | ace, had been convicted of drug-trafficking crines,
regardl ess of length of sentence.® The BIA dism ssed Wal | ace's
adm ni strative appeal.

Wal | ace then fil ed a habeas application in the district
court, "claimng that it was inperm ssibly retroactive to apply
AEDPA's new | imtation on waivers to him" MWallace, 194 F. 3d at
282. The retroactivity argunent pertained directly to Wall ace's
pre- AEDPA conviction and to the legitimacy of using that
conviction as a fulcrumto force him out of the country under

the new law. See id. The district court granted the requested

3The type of relief pursued by Wallace is simlar, but not
identical, to that pursued by Costa. Wal | ace sought relief
under INA 8§ 212(c), which applies to crimnal aliens. By
contrast, Costa seeks relief under INA 8§ 244, which applies in
somewhat different terns to non-crimnal aliens. See Cipriano
v. INS, 24 F.3d 763, 764 (5th Cir. 1994) (liming both fornms of
relief).
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relief. Wallace v. Reno, 24 F. Supp. 2d 104 (D. Mass. 1998).
We affirmed, albeit on different grounds.*?

Faced with a cl ose question as to whether the enl arged
ban on waivers could constitutionally be applied to a person
who, prior to AEDPA's effective date, had pled guilty to a
felony which at the tinme of the plea did not render the
perpetrator ineligible for suspension of deportation, we
concl uded that Congress did not intend the ban on discretionary
wai vers to operate in so draconian a fashion. Wallace, 194 F. 3d
at 286-87. In that context, we rejected the INS s contention
that 8 CF.R 8 3.14(a) controlled and held that, for purposes
of his habeas case, Wallace had been placed in deportation
proceedi ngs on March 20, 1996 (when the INS served himw th an
OSC). 1d. at 287. |In that connection, we wote:

In this case we are not concerned with the

INS's internal tinme tables, starting points,

due dates, and the Ilike but wth the

judicial question of retroactivity. Thi s

guestion turns on considerations unrel ated

to the purpose of INS regulations —

primarily (in the absence of statutory

gui dance) with the evil Congress sought to

prevent and the realities of reasonable

reliance or settled expectations on the part
of litigants. From this standpoint, we

“We consol i dated Wal | ace' s appeal with an appeal taken by an
unrel ated party, one Lenps, and Judge Boudin wrote a single
opi ni on enconpassi ng both appeal s. Because the petitioner's
argunment derives fromthe panel's treatnent of Wallace rather
than Lemps, we |imt our account accordingly.
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t hi nk that when an order to show cause is

served on the alien, the deportation process

has effectively begun and expectations

properly form weven if there is no actual

reliance.

Id. (enphasis in original).

Wal | ace is inapposite here. There, we were concerned
that once crimnal proceedi ngs against an alien had begun, the
existing rules applicable to suspension of deportation |ikely
woul d command his attention and foster reliance during his
deci si onmaki ng i n connection with the pending crim nal charges.
Id. G ven the likelihood that such rules m ght have played a
significant role in the alien's strategic choices when defendi ng
agai nst the pre-AEDPA crim nal charges (e.qg., deciding whether
to plead guilty or to stand trial), changing themafter the gane
had started raised a special set of fairness concerns. |d.

The i nstant case, which involves a non-crimnal alien,
is a horse of a different hue. Unlike Wallace, the petitioner
is not a crimnal alien and, unlike Wallace, he is not subject
to deportation on the basis of a crimnal conviction that |eft
him eligible for section 212(c) relief when it occurred. | t
follows inexorably that the petitioner was not confronted wth
the same need to make strategic choices as was a crimnal alien

in Wall ace's position. It likewise follows that retroactivity

concerns, central to our decision in Wall ace, are absent in this
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case. Although it is true that, froma theoretical standpoint,
the petitioner faced deportation fromthe time he overstayed his
visa, the governnent did not force him to nmke choices in
reliance on existing law —and then pull the rug out from under
himby revising that law. Thus, while the petitioner, when he
presented hinself at the local INS office, m ght have hoped to
t ake advantage of the favorable rules that he knew were being
phased out, the decision to attenpt to accel erate consi deration
of his inmgration status was not one made under the conpul sion
of pending crim nal charges (or under any conparabl e conpul sion,
for that matter).

Mor eover, the petitioner cannot be heard to conplain
that he was unfairly nousetrapped by the service of an OSC
After all, Congress passed Il RI RA on Septenber 30, 1996 —nearly
si x mont hs before the petitioner self-reported to the Provi dence
I NS office. ITRIRA 8 309(a), 8 U S.C.A 8§ 1101 (Note). The
petitioner has not argued that his appearance on the INS' s
doorstep | ess than two weeks before the newlaw s effective date
was a coincidence. W safely can assunme, therefore, that the
petitioner was on notice of the inpending shift from suspension
of deportation to cancellation of renoval when he invited the
i ssuance of an OSC. In light of that fact, he cannot

convincingly claim as could Wallace, that he relied to his
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detriment on a prior legal reginme.®> Cf. Martin v. Hadix, 527
U.S. 343, 360 (1999) (concluding that passage of a statute
elimnated retroactivity concerns by placing attorneys on notice
of certain fee constraints, thus underm ning any reasonable
expectation of higher fees in respect to engagenents undert aken,
but not conpleted, between the day of passage and the effective
date of the fee constraints).

Wal | ace i s i napposite for another reason as well. That
case arose in the habeas context. Here, unlike in Wallace, we

are dealing with direct reviewof a Bl A order.® For that reason,

STwo ot her cases cited by the petitioner, nanely, Alanis-
Bust amante v. Reno, 201 F.3d 1303 (11th Cir. 2000), and Pena-
Rosario v. Reno, 83 F. Supp. 2d 349 (E.D.N. Y. 2000), are cast in
the Wall ace nold. Both of themlean heavily on the | anguage of
the Wal |l ace court. Al ani s-Bustamante, 201 F.3d at 1309; Pena-
Rosario, 83 F. Supp. 2d at 362-63. Mor eover, both of them
i nvolve the question of whether the enlarged definition of
"aggravated felony" contained in AEDPA 8§ 440(d) can
constitutionally be applied to crim nal convictions antedating
AEDPA' s effective date. Alanis-Bustamante, 201 F.3d at 1307-08;
Pena- Rosario, 83 F. Supp. 2d at 363-65. For these reasons, the
two cases, like Wallace itself, fail to assist the petitioner
here.

®We note in passing that, aside fromthe two distinctions
di scussed herein, there are other differences between this case
and Wal |l ace. First, the OSC at issue here was served but not
filed, whereas the OSC in Wallace was both served and fil ed.
Wal | ace, 194 F.3d at 282. Second, this case arises under ||l RIRA
and its permanent rules, and the Wallace court did not purport

to deal with that situation. 1d. at 288 (cautioning that the
decision "applies only to cases governed by IIRRA s
transitional rules; the permanent |1 R RA regine could affect

various of the issues discussed and we | eave those cases for
anot her day"). Third, Wallace sought relief under INA 8§ 212(c),
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“"the INS's internal time tables, starting points, . . . and the
like," immterial in Willace, are of <critical inportance.
Straightforward judicial review of an admnistrative order
cannot proceed wi thout reference to agency tine tables, starting
points, and the like — and in this case, straightforward
judicial review is all that is necessary. Because the
petitioner is a non-crimnal alien, he is subject to a sinple
removal proceeding, wth no extraneous concerns about the
col | ateral consequences of past activity. Under such
circunstances, the agency's application and interpretation of
the pertinent IIRIRA provision, contained in a regulation
promul gat ed under | egi slative mandate, is controlling as | ong as
it is not obviously erroneous or inconsistent with the | anguage

of the statute. Stinson v. United States, 508 U. S. 36, 45

(1993); Sidell, 225 F.3d at 109. The regulation at issue here,
8 CF.R 8§ 3.14(a), easily passes this undemandi ng test.

This is especially true because the Attorney General
(and, in turn, the INS, as her designee) has broad discretion in
deci di ng, adm ni stratively, whet her and when to pursue

deportati on against an alien. See Reno v. Anerican-Arab Anti-

Discrimnation Comm, 525 U. S. 471, 483-85 (1999); United States

rather than INA § 244. See supra note 3. We take no view of
the significance, if any, of these other distinctions.
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v. Camacho-Bordes, 94 F.3d 1168, 1174 (8th Cir. 1996); Cabasug
v. INS, 847 F.2d 1321, 1324 (9th Cir. 1988); Cervantes v.

Perryman, 954 F. Supp. 1257, 1265 (N.D. 1Il. 1997); see also 8

US C 8§ 1227(a). The Attorney Ceneral's "responsibility in
this regard is akin to his responsibility for enforcing the
crimnal laws: in both situations, he has discretionto refrain
from instituting proceedings even though grounds for their

commencenent may exist." Johns v. Departnment of Justice, 653

F.2d 884, 889 (5th Cir. 1981). An alienillegally in the United
States cannot force the Attorney General's hand by the sinple
expedient of calling attention to his status and demandi ng
i mmredi ate acti on.

In alast-ditch effort to sidestep the regul ation, the
petitioner argues that the INS acted in bad faith when it failed
to file the OSC with the Immgration Court. This argunent wl |
not wash.

In United States v. Gertner, 65 F.3d 963 (1lst Cir.

1995), we explained what was necessary to overcone the
presunption of good-faith action by the government. The party
seeking to overconme that presunption "nmust articulate specific
all egations of bad faith and, if necessary, produce reasonably

particul ari zed evidence in support of those allegations.” |d.
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at 967. This is "a significant burden,” id., and the petitioner
has failed to carry it here. W explain briefly.

The petitioner focuses his argunment exclusively on the
INS's failure to file the OSC with the Immgration Court. By
his own account, however, he solicited the OSC a nere thirteen
days before the repeal of INA 8§ 244 took effect, and the INS
therefore had | ess than two weeks within which to perfect the
filing. The petitioner has identified no regulation or custom
that establishes a fixed interval within which an OSC, once
served, should be filed. Nor has he presented any probative
evidence that the INS promsed himit would file the OSC with
the Immgration Court within the thirteen-day w ndow. W are
not prepared to say, on an otherw se enpty record, that the nmere
passage of thirteen days supports a claim of bad faith. (@i

United States v. Alegria, 192 F.3d 179, 189 (1st Cir. 1999)

(expl aining that carel essness on the part of prosecutors "does
not suffice to make out a case of bad faith").

That ends this aspect of the matter. We uphold the
BIA's adm nistrative determ nation that the petitioner was not
in deportation proceedings until the NTA was filed with the

| mm gration Court. See Chevron, 467 U S. at 837 (declaring that

regul ati ons pronul gated by an agency under a statutory schene

within its purview will be given controlling weight unless
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"arbitrary, capricious, or manifestly contrary to the statute");
Sidel |, 225 F.3d at 109 (explaining that an agency's
interpretation of its own regulations is entitled to great
deference). And since that filing occurred after April 1, 1997,
the BIA did not err in ruling that section 244 relief no | onger
was avail abl e.

B.

Equi t abl e Est oppel

The petitioner has a fall back position. He suggests
that the INS should be estopped from proceedi ng under the new
rul es. In his view, this estoppel arises because (1) the INS
shoul d have filed the OSCwith the Inmgration Court during the
thirteen-day interval that el apsed between the issuance of the
OSC and the date of the shift in rules, and (2) the service of
the OSC created an expectancy on his part that he would be
eligible for suspension of deportation. Nei t her argument is
per suasi ve.

Asserting an estoppel claimagainst the governnment is
nore easily said than done. The proponent nust "denonstrat][e]
that the traditional elenments of an estoppel are present.”

Heckler v. Community Health Servs., 467 U. S. 51, 61 (1984). He

al so nust "denonstrate that government agents have been guilty

of affirmative m sconduct."” Dantran, Inc. v. United States
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Dep't of Labor, 171 F.3d 58, 67 (1st Cir. 1999). The upshot is
that a private party who presses for an estoppel against the
governnment mnust establish (1) the occurrence of affirmative
governnment m sconduct (2) engendering a reasonable (though
erroneous) belief that a certain state of affairs exists (3)
upon which the private party relies to his detrinent. See
Akbarin v. INS, 669 F.2d 839, 842 (1st Cir. 1982). G ven the
rigors of this gauntlet, it is not surprising that estoppel
agai nst the governnent —if it exists at all —is hen's-teeth
rare. OPMv. Richnmond, 496 U. S. 414, 422 (1990) (noting that
the Justices "have reversed every finding of estoppel [against

the governnment] that [they] have reviewed"); United States v.

Ven-Fuel, 1Inc., 758 F.2d 741, 761 (1st Cir. 1985) ("The

possibility of harm to a private party inherent in denying
equitable estoppel . . . is often (if not always) grossly
out wei ghed by the pressing public interest in the enforcenment of
congressionally mandated public policy.").

The petitioner is unable to overconme these obstacl es.
First, he cannot neet the "affirmative ni sconduct” requirenent
because the I NS has done nothing wong in this case. There is
no set time either for initiating a deportation proceedi ng or
for filing a served OSC. Indeed, as we al ready have renarked,

the INS has virtually unfettered discretion in such respects.
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Anmerican-Arab Anti-Discrimnation Comm , 525 U. S. at 483-85.

Second, the petitioner has made no show ng of detrinental
reliance; because he had no right to call the tune as to when
the INS woul d commence deportation proceedi ngs against him he

cannot claimreasonable reliance on the inport of the OSC (and,

at any rate, he did not change his position because of it).’ For
t hese reasons, the petitioner's claim of equitable estoppel

| acks force.

Concl usi on

‘At the expense of carting coals to Newcastle, we add that,
in order for there to be detrinmental reliance, the aggrieved
party nust show that he has surrendered a right that he
possessed. Heckler, 467 U.S. at 61-62. Here, however, the
petitioner had no right to suspension of deportation. He had,
at nost, a hope of obtaining discretionary relief. (Gonzalez-
Torres v. INS, 213 F.3d 899, 903 (5th Cir. 2000) ("Wwile
petitioners my have expected that they would be eligible for
suspensi on of deportation, I RIRA's anendnent l[imted only their
eligibility for discretionary relief; it did not infringe on a
ri ght that they possessed prior toits enactnment.") (enphasis in
original); Kolster v. INS, 101 F.3d 785, 789 (1st Cir. 1996)
(simlar).
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We need go no further. Because the petitioner has
of fered us no sound basis for disturbing the BIA's decision, we

deny his petition for review

It is so ordered.
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