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SELYA, Circuit Judge. This appeal tests the boundaries
of the district court's authority to depart fromthe prescribed
gui del i ne sentencing range (GSR). Concl udi ng, as we do, that
the court roamed too far afield, we vacate the i nposed sentence
and remand for resentencing.

Backaground

The rel evant facts are sinple and straightforward. On
May 11, 1999, defendant-appellee Eugene Edward Martin pleaded
guilty to a charge of distributing 119.6 grans of cocai ne base.
See 21 U S.C § 841. The district court convened the
di sposition hearing on Septenmber 8, 1999. It applied the 1998
edition of the United States Sentencing Guidelines — a

determ nation with which no one quarrels, see United States v.

Har ot uni an, 920 F. 2d 1040, 1041-42 (1st Cir. 1990) —and arrived

at a base offense level of thirty-two. See USSG §2D1. 1(c) (4).
The court proceeded to adjust downward by three levels for
acceptance of responsibility. See id. 83E1l.1. It then found
the "safety valve" to be applicable, see 18 U S. C. 8§ 3553(f);
USSG §82D1.1(b)(6), 5Cl.2, and effected a further two-I|eve

reduction, see generally United States v. Otiz-Santiago, 211

F.3d 146, 150-51 (1st Cir. 2000) (explaining operation of the

safety valve). These calcul ations yielded an adjusted offense
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| evel of twenty-seven, which, when conbined with Martin's |ack
of a prior crimnal record, corresponded to a GSR of 70-87
nmont hs. See USSG Ch.5, Pt.A (sentencing table).

To this point, the district court's judgnents were
i npeccable. The court, however, did not stop there; it snubbed

the GSR and departed downward sua sponte to inpose a 64-nonth

incarcerative term The judge prem sed this departure on a
conmbi nation of two factors. First, he remarked "the absence of
[an active] Sentencing Commi ssion."!? This circunstance, he
reasoned, was one that "no one had contenplated” and that
permtted himto depart "if | think it reasonabl e that had there
been a Commssion the guidelines wuld in fact apply
differently." Judge Young then referred to a statistical

conpilation that he had directed the chief probation officer to
pr epare. These statistics purported to reflect all federa

sentences inposed in fiscal year 1997 on persons whose primary
of fense was drug trafficking, regardl ess of the nature or anount
of the substances involved. I n Judge Young's view, the data
"show ed] that nationally the nmedian nonths in prison out of

17,137 offenders sentenced was 57 nonths, and in the First

I'n fact, the Comm ssion had no voting nenbers from and
after October 31, 1998, having lost its quorum earlier that
year. This situation persisted until the Senate confirnmed seven
new Conm ssioners on Novenmber 10, 1999.
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Circuit the mean was 67.8 nonths, with a nmedi an of 50 nont hs out
of 543 offenders.” Accordingly, sentencing Martin within the
GSR would pronpote this disparity, whereas inmposing a shorter
term of immurenment would partially offset it (and was, in the
judge's opinion, "just and fair").

The governnment appeals this downward departure.

Anal ysi s

We review departure deci sions for abuse of discretion.

See Koon v. United States, 518 U.S. 81, 96-100 (1996); United
States v. Brewster, 127 F.3d 22, 25 (1st Cir. 1997). Qur
precedents contenplate a trifurcated approach. "First, we
determ ne as a theoretical matter whether the stated ground for
departure i s perm ssible under the guidelines. If the ground is
theoretically appropriate, we next exam ne whether it finds
adequate factual support in the record. If so, we nust probe
the degree of the departure in order to verify its

reasonabl eness.” United States v. Dethlefs, 123 F.3d 39, 43-44

(1st Cir. 1997) (footnote and citations omtted). In this
i nstance, we need not go beyond the first facet of the Dethlefs

inquiry.



Before proceeding to that point, however, we pause to
consider the defendant's contention that the governnent
forfeited the argument that it advances on appeal by failing to
raise it below. On the surface, this contention seens potent —
but the surrounding circunmstances dissipate its force.

A sentencing court has an obligation to give reasonabl e
notice that it is contenplating a departure. See Burns v.

United States, 501 U.S. 129, 138-39 (1991). Thi s obligation

applies not only to upward departures, as was the case in Burns,

but also to downward departures. See United States .
Pankhurst, 118 F.3d 345, 357 (5th Cir. 1997). Here, the record
reveals that the sentencing court neglected to provide the
governnment with adequate notice of its contenplated downward
departure.

The defendant questions whether this is so, adverting
to a pretrial conference held on Decenmber 21, 1998, in which
Judge Young nenti oned the dornmancy of the Sentenci ng Comm ssi on,
expressed concern about the status of the guidelines, and told
the parties that he intended to obtain some sentencing data from
the chief probation officer. We reject the suggestion that
these comments constituted adequate notice of a contenplated

departure.



In the first place, the judge's remarks were nade
al nost five nonths before the defendant changed his plea and
sone nine nonths before the disposition hearing. The record
reveals no continuing dialogue during the interim Mor eover,
t he presentence i nvestigation report nmade no nention of this (or
any other) possible basis for departure. On these facts, we do
not think that the prosecutor reasonably could have been
expected to divine an intention to depart despite the court's
evident disconfiture with the Sentencing Comm ssion's status.
The judge's rum nations at the pretrial conference —rum nati ons
that he hinself described as "only academ c" — may have
adunbrated, but certainly did not articulate, a coherent
rational e for departure.

If nmore were needed —and we doubt that it is —the
statistics upon which the judge rested the departure were not
furnished to the prosecution at any time prior to the
di sposition hearing. This was too |ate: a sentencing court
must give fair warning not only of the rationale for a possible
departure but also of the facts that wundergird it in the

particul ar instance. See United States v. Murris, 204 F.3d 776,

778 (7th Cir. 2000). Here, the court's introduction of a
substantial body of new data at the disposition hearing

contravened its obligation to afford the parties reasonable
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notice of what it envisioned as departure-justifying facts. See
id. Guven this chronology of events, we are constrained to
conclude that the district court failed to conply with Burns.
Next, we turn to the question of renedy. In sonme
circunmstances, the omssion of a departure warning m ght
engender a remand for further proceedings. Here, however, such
a course would unduly prolong matters wi thout any correspondi ng
gai n. The governnent's objection to the departure is purely
legal in nature, the parties have fully briefed the nmerits, and
suppl ementary factfinding is not indicated. As |ong as fairness
concerns are not conprom sed, courts should try to be practi cal
In the circunstances of this case, it mkes sense to treat the
lower court's failure to give notice as excusing the
governnment's procedural default and rendering the departure

decision ripe for appellate review. ? Accord United States v.

Bartsma, 198 F.3d 1191, 1197-99 (10th Cir. 1999).
B
Havi ng vaul ted this procedural hurdle, we repair to the

first prong of the Dethlefs inquiry. A court may inmpose a

N6 hasten to add that the error of which the governnent
conplains is plain, and thus warrants correcti on whet her or not
preserved. See United States v. Mangone, 105 F.3d 29, 35 (1st
Cir. 1997); see also United States v. Torres-Rosa, 209 F.3d 4,
8 (1st Cir. 2000) (confirmng applicability of plain error
doctrine in sentenci ng appeal s).
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sentence outside the GSRif "the court finds that there exists
an aggravating or mtigating circunstance of a kind, or to a
degree, not adequately taken into <consideration by the
Sentenci ng Comm ssion in forrmulating the guidelines that should
result in a sentence different fromthat described.” 18 U S.C
8§ 3553(b). To determ ne whether a circunstance was adequately

considered by the Comm ssion, the court nust examne "the

sentencing guidelines, policy statenents, and official
commentary of the Sentencing Conmi ssion.” 1d. These precepts
are enbedded, virtually word for word, in the guidelines

t hemsel ves. See USSG 85K2. 0.

The departure power is intended to aneliorate the
mechanistic rigidity of the guidelines and to inmport a nodi cum
of flexibility into the sentencing calculus. Thus, the
Comm ssi on, generally speaking, did "not intend to limt the
kinds of factors, whether or not nentioned anywhere in the
gui delines, that could constitute grounds for departure in an
unusual case." USSG Ch.1, Pt.A, intro. coment. (n.4(b)).
G ven this overall philosophy, courts categorically reject
potential grounds for departure at their peril.

Most general rules admt of exceptions, however, and
there are several exceptions to the rule that a departure

theoretically can be grounded on any differentiating factor
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Under these exceptions, sentencing courts are barred frombasi ng
departures on forbidden factors, factors adequately considered
by the Conm ssion, factors that | ack rel evance, and factors that
of fend the framework and purpose of the guidelines.

The first of these exceptions refers to certain
enunerated factors that the Conm ssion has placed beyond the
pale, e.g., race, sex, national origin, creed, religion, and
soci oeconom c status. See USSG §5H1.10. Forbidden factors can

never serve as the basis for a departure. See Koon, 518 U S. at

95-96; United States v. Perez, 160 F.3d 87, 89 (1st Cir. 1998).
The second exception flows directly from the statutory
requi rement that only an "aggravating or mtigating circunstance

not adequately considered by the [ Comm ssion]" can ground
a departure. 18 U. S.C. 8§ 3553(b). The third exception, which
precludes the use of irrelevant factors, can be considered a

subset of the second. See, e.q., United States v. ( ase-

Espinal, 115 F.3d 1054, 1059-60 (1st Cir. 1997) (holding that
acceding to deportation was a circunstance adequately consi dered
by the Commi ssion and therefore irrelevant to the departure
calculus). The fourth exception, which proscribes the use of
considerations that are inconsistent with the structure and
t heory of the guidelines, also bears a fam |y resenbl ance to the

second exception. It is, after all, entirely plausible to
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concl ude t hat the Conm ssion "adequatel y" considers such factors
by disregarding them and, indeed, the case |aw applies these
| ast three exceptions without nmuch differentiation anongst them

See, e.qg., United States v. Snyder, 136 F.3d 65, 70 (1st Cir

1998) (precluding departures based on federal/state sentencing
disparities); Dethlefs, 123 F. 3d at 47 (stating that considering
an unconditional guilty plea as a factor supporting departure
"woul d i ntrude upon the Conmm ssion's prerogatives and under cut

the sentencing guidelines"); United States v. Wqgan, 938 F.2d

1446, 1449 (1st Cir. 1991) (precluding downward departures based
on a perceived need to equalize sentencing disparities between

simlarly situated codefendants); United States v. Aguil ar-Pena,

887 F.2d 347, 350-53 (1st Cir. 1989) (precluding downward
departures based on incidence of crime in different |ocales).
In this case, the |l ower court predicated its downward
departure on the noribund status of the Sentencing Comm ssion,
together with the perceived disparity between the defendant's
GSR and the national nmedian sentence for persons convicted of
federal drug-trafficking offenses. Neither elenment, singularly
or in conmbination, can carry the wei ght of a downward departure.
The Sent enci ng Comm ssion certainly did not anticipate
being wi thout sufficient nenmbers to nuster a quorum See USSG

Ch.1, Pt.A, intro. coment. (n.4(b)) (explaining that "[t]he
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Comm ssion is a permanent body"). But the Conm ssion's |ack of
a quorum standing alone, is sinply irrelevant to an individual
sent enci ng deci sion. Nothing about vacancies on the Conmi ssion
is inherently aggravating or mtigating for purposes of a
departure assessnent. This circunstance therefore needs helpto
clear the relevancy hurdle: there nust be a solid, non-
specul ative reason to believe that the guidelines would apply
differently had the Comm ssion been at full strength. 1In the
case at bar, the court's adjuvant reason was itself invalid as
a matter of law. We explain briefly.

Under our jurisprudence, the fact that the national
medi an for a broadly stated offense type may be above or bel ow
a particular defendant's GSR cannot be wused to justify a

sentenci ng departure. See United States v. Rodriguez, 63 F.3d

1159, 1168 (1st Cir. 1995) ("Absent m sapplication of the
Gui delines, the nere fact of disparity is of no consequence.");

see also United States v. Banuel os- Rodri quez, 215 F. 3d 969, 973-

78 (9th Cir. 2000) (en banc) (holding that inter-district
sentencing disparities, arising from differing charging and
pl ea- bargai ni ng practices, do not constitute a valid ground for
departure); Snyder, 136 F.3d at 70 (simlar, in respect to
federal /state sentencing disparities); Wgan, 938 F.2d at 1449

(simlar, inrespect to sentencing disparities between simlarly
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situated codefendants). Departures based on these kinds of
percei ved i nequi ties "woul d contradi ct hopel essly the

gui delines' structure and theory." Snyder, 136 F.3d at 70.

The district court's statistical foray aptly
illustrates the wi sdom of this point. The base offense |eve
for drug trafficking varies fromsix (for, e.g., less than 250

granms of marijuana) to thirty-eight (for, e.g., 30,000 kil ograns
of marijuana). See USSG 8§82D1.1(c). For defendants who are in
crimnal history category I, an offense | evel of six translates
into a GSR of 0-6 nonths of inprisonnent, whereas an offense
| evel of thirty-eight produces a GSR of 235-293 nonths. See
USSG Ch. 5, Pt.A (sentencing table). This graduated sentencing
structure reflects the Comm ssion's view that not all drug-
trafficking offenses are equivalent; sone deserve much | onger
sentences than others. To bring the illustration closer to
home, this structure strongly suggests that the Conmm ssion
i ntended an individual responsible for distributing 119.6 grans
of cocaine base —Ilike Martin —to serve nore tine than the
average drug-trafficking offender. Using the nedi an sentence
i nposed as a | odestar for routine departures would effectively
overrul e that considered judgnment. Accordingly, this factor is

ineligible for inclusion in the departure cal cul us.
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Since it is clear that the district court would not
have departed absent reliance on this inperm ssible datum we

could end the analysis here. Cf. Brewster, 127 F.3d at 30

(suggesting that departure based on conbination of valid and
invalid grounds nust be vacated when "the exclusion of the
invalid ground . . . undermne[s] the departure rationale
articulated by the sentencing court”). W continue, however
because we think that identifying the deeper flaw in the
district court's approach may prove worthwhile for future cases.
The structure and purpose of the guidelines do not
permt departures based on counterfactual reasoning of the type
enpl oyed by the court below Courts nust deal wth the
gui delines as they stand, w thout speculation about how the
Comm ssion m ght (or m ght not) choose to nodify them at sone
future date.? Just as statutes outlive the particular
| egi sl ators who enact them (whether or not the | egislative body
is in session), sotoo the enforceability of the guidelines does
not depend on the continued functioning of the Comm ssion. To

the contrary, sentencing guidelines, once promrul gated, have the

SAt the expense of carting coal to Newcastle, we note that
there is not so nuch as a hint in the record that the
Comm ssion, had it been velivolant, would have reacted to the
statistics cited by the district court by reducing the penalties
for crack cocaine — or that, had the Comm ssion done so,
Congress woul d have let the revision becone |aw.
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force of law, see 18 U S.C. § 3553(b); USSG Ch.1, Pt.A, intro.
comment. (n.2), and that circunstance obtains even when the
Comm ssion is enpty. Thus, departures (up or down) based on the
i nherently specul ative possibility that the guidelines mght
under other circunstances be nodified are i nperm ssible.

Martin offers a variation on this theme. He suggests
that the noribund status of the Sentencing Conm ssion left a
vacuum and permtted the trial judge to fill it. W reject this
surm se

In the pre-guidelines era, judges made sentencing
choices with few restrictions. But the adoption of the
guidelines reined in that |argely unbridled discretion. From
that point forward, judges no Ilonger were permtted to
substitute their personal brand of justice for the collective

wi sdom of the Sentencing Conm ssion. See United States wv.

Jackson, 30 F.3d 199, 203 (1st Cir. 1994) (explaining that,
"absent specific circunstances independently justifying a
departure, a judge cannot sentence outside a properly conputed
sentenci ng range nerely because he believes that the guidelines

work too severe a sanction in a particular case"); United States

V. Norflett, 922 F.2d 50, 53 (1st Cir. 1990) (simlar); Aquilar-
Pena, 887 F.2d at 353 (simlar). The Comm ssion's lack of a

guorum without nore, does not override this inportant
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princi pl e. Consequently, a departure based on the district
court's substitution of its own judgnment for that of the m ssing
Conmmi ssi oners cannot stand.

There is one nore leg to our journey. In a last-ditch
effort to salvage the sentence, Martin strives to convince us
that we should overlook any error because the degree of
departure was nodest (he uses the phrase "de minims"). W are
not persuaded. The first — and nost basic — question in a
departure inquiry is whether the stated ground for departure is

perm ssible. See Dethlefs, 123 F.3d at 43. I f the answer to

that question is in the negative —as it is here —the extent of
the departure is immterial.
1]

Concl usi on

We need go no further. Because it was a clear abuse
of discretion for the district court to depart downward on
account of Conm ssion vacancies, unrefined sumary statistics,

or a conbination of the two, the judgnment nust be vacat ed.

The governnent's appeal is sustained, the sentence

appealed from is vacated, and the case is remanded for

resentencing in accordance with this opinion.
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